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$10,000,000

Common Stock

Ocean Power Technologies, Inc. has entered into an At the Market Offering Agreement (“Sales Agreement”) with
Ascendiant Capital Markets, LLC (“Ascendiant”) relating to shares of our common stock, $0.001 par value per share,
that may be offered by this prospectus supplement and the accompanying prospectus. In accordance with the terms of
the Sales Agreement, we may offer and sell an aggregate of up to $10,000,000 of common stock from time to time
through Ascendiant, as sales manager.  Under the terms of the Sales Agreement, we may also sell shares to
Ascendiant as principal for its own account. 

Ascendiant is not required to sell any specific number or dollar amount of shares of our common stock but will use its
best efforts, as our agent and subject to the terms of the Sales Agreement, to sell the shares offered by this prospectus
supplement and the accompanying prospectus. Sales of the shares, if any, may be made by any means permitted by
law and deemed to be an “at the market” offering as defined in Rule 415 of the Securities Act of 1933, as amended,
including sales made directly on the NASDAQ Capital Market, at market prices, and such other sales as may be
agreed upon by Ascendiant and us.  Sales of the shares, if any, will be made by means of brokers’ transactions on the
NASDAQ Capital Market or otherwise at market prices prevailing at the time of sale or negotiated transactions, or as
otherwise agreed with the sales agent.

Ascendiant will receive from us a commission of 3.0% based on the gross sales price per share for any shares sold
through it as agent under the Sales Agreement. After payment of the commission to Ascendiant, and the payment of
expenses of the offering, which we estimate to be approximately $1,150,000 based on the offering continuing for the
full three-year period, the net proceeds to us of the offering will be approximately $8,850,000 if the maximum of
$10,000,000 of our common stock is sold. See “Plan of Distribution” in this prospectus supplement. The actual proceeds
to us will vary.

Our common stock is listed on the NASDAQ Global Market under the symbol “OPTT.” As of June 6, 2013, the
aggregate market value of our common stock held by non-affiliates was $14,849,768, based on an aggregate of
10,369,444 shares outstanding, of which 9,705,731 were held by non-affiliates, and the closing price of the common
stock on the Nasdaq Capital Market of $1.53 per share. During the twelve calendar months preceding the date of this
prospectus, we have not sold securities in reliance on General Instruction I.B.6 of Form S-3.

This prospectus supplement should be read in conjunction with and may not be delivered or utilized without the
prospectus dated February 15, 2013.

Edgar Filing: Ocean Power Technologies, Inc. - Form 424B5

1



Investing in our securities involves a high degree of risk. Consider carefully the Risk Factors on page S-6, on page 3
in the accompanying prospectus, and in the reports we file with the Securities and Exchange Commission that are

incorporated by reference into this prospectus before deciding to invest in any of these securities.

Neither the Securities and Exchange Commission nor any state securities commission has approved or disapproved of
these securities or determined if this prospectus or any accompanying prospectus supplement is truthful or complete.
Any representation to the contrary is a criminal offense.

ASCENDIANT CAPITAL MARKETS, LLC
The date of this prospectus supplement is June 7, 2013.
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ABOUT THIS PROSPECTUS SUPPLEMENT

This prospectus supplement and the accompanying prospectus are part of a registration statement that we have filed
with the Securities and Exchange Commission (the “SEC”) using a “shelf” registration. This document contains two parts.
The first part is the prospectus supplement, which describes the specific details regarding this offering, including the
price, amount of common stock being offered, the risks of investing in the common stock and other items. The second
part is the accompanying prospectus, which provides more general information about the securities Ocean Power
Technologies, Inc. may offer from time to time under the registration statement, some of which may not apply to the
common stock covered by this prospectus supplement. If there is a conflict between the information contained in this
prospectus supplement, on the one hand, and the information contained in the accompanying prospectus, on the other
hand, the information in this prospectus supplement will control. You should read both this prospectus supplement
and the accompanying prospectus together with the additional information described in “Where You Can Find More
Information” and the documents listed in “Incorporation of Certain Information by Reference” before you decide whether
to invest in the common stock.

Unless the context otherwise requires, we use the terms “Company,” “we,” “us,” and “our” to refer to Ocean Power
Technologies, Inc. or to Ocean Power Technologies, Inc. and its subsidiaries.

You should rely only on the information contained in, or incorporated by reference into, this prospectus supplement
and the accompanying prospectus. You may obtain the information incorporated by reference into this prospectus
supplement and the accompanying prospectus without charge by following the instructions under “Where You Can
Find More Information” and “Incorporation of Certain Information by Reference” below. We have not authorized any
other person to provide you with different information. If anyone provides you with different or inconsistent
information, you should not rely on it. Neither Ocean Power Technologies, Inc. nor Ascendiant is making an offer to
sell these securities or soliciting an offer to buy the securities in any jurisdiction where the offer or sale is not
permitted. You should assume that the information appearing in this prospectus is accurate only as of the date of this
prospectus. Our business, financial condition, results of operations and prospects may have changed since that date.

This prospectus supplement and the accompanying prospectus summarizes certain documents and other information,
and we refer you to them for a more complete understanding of what we discuss in this prospectus supplement and the
accompanying prospectus. In making an investment decision, you must rely on your own examination of our
Company and the terms of this offering and the securities, including the merits and risks involved.

We are not making any representation to any purchaser of the securities regarding the legality of an investment in the
securities by such purchaser. You should not consider any information in this prospectus supplement or the
accompanying prospectus to be legal, business or tax advice. You should consult your own attorney, business advisor
or tax advisor for legal, business and tax advice regarding an investment in the securities.

- S-1 -

Edgar Filing: Ocean Power Technologies, Inc. - Form 424B5

6



WHERE YOU CAN FIND MORE INFORMATION

Ocean Power Technologies, Inc.

We have filed with the SEC a registration statement on Form S-3, of which this prospectus supplement and the
accompanying prospectus are a part. This prospectus supplement and the accompanying prospectus do not contain all
of the information set forth in the registration statement and exhibits and schedules to the registration statement. For
further information with respect to our Company and the securities registered hereby, reference is made to the
registration statement, including the exhibits and schedules to the registration statement. Statements contained in this
prospectus supplement and the accompanying prospectus as to the contents of any contract or other document referred
to in, or incorporated by reference in, this prospectus and any accompanying prospectus supplement are not
necessarily complete and, where that contract or other document is an exhibit to the registration statement, each
statement is qualified in all respects by the exhibit to which the reference relates.

We file annual, quarterly and current reports, proxy statements and other information with the SEC. These documents
contain specific information regarding us. These documents, including exhibits and schedules thereto, may be
inspected without charge at the SEC’s principal office in Washington, D.C., and copies of all or any part thereof may
be obtained from the Public Reference Section of the SEC, 100 F Street, N.E., Washington, D.C. 20549. Information
on the operation of the Public Reference Section may be obtained by calling the SEC at 1-800-SEC-0330. The SEC
also maintains a website which provides online access to reports, proxy and information statements and other
information regarding registrants that file electronically with the SEC at the address http://www.sec.gov. Our common
stock is listed on the NASDAQ Global Market under the ticker symbol “OPTT.” Our SEC filings are also available (free
of charge) from our web site at www.oceanpowertechnologies.com. Information contained on our website or any other
website is not incorporated into this prospectus supplement or the accompanying prospectus and does not constitute a
part of this prospectus supplement or the accompanying prospectus.

CAUTIONARY STATEMENT REGARDING FORWARD-LOOKING INFORMATION

In addition to historical information, this prospectus supplement and the accompanying prospectus, including the
information incorporated by reference into this prospectus supplement and the accompanying prospectus, contains
statements relating to future events or our future financial position, business strategy, budgets, projected costs, plans
and objectives of management for future operations. These statements are forward-looking statements within the
meaning of the United States Private Securities Litigation Reform Act of 1995. Generally, words such as “may,” “will,”
“should,” “could,” “would,” “anticipate,” “expect,” “intend,” “estimate,” “plan,” “project,” “continue,” “goal” and “believe,” or other variations
on these and other similar expressions identify forward-looking statements. Forward-looking statements are only
predictions and, as such, are not guarantees of future performance and involve risks, uncertainties and assumptions
that are difficult to predict. Forward-looking statements are based upon our assumptions as to future events or our
future financial performance that may not prove to be accurate. These statements speak only as of the date they were
made, and we undertake no obligation to publicly update or revise any forward-looking statements, whether as a result
of new information, future events or otherwise. In light of these risks, uncertainties and assumptions, the
forward-looking events and circumstances discussed in this report may not occur as contemplated, and actual results
could differ materially from those anticipated or implied by the forward-looking statements. The forward-looking
statements, as well as our prospects as a whole, are subject to risks and uncertainties, including the following:

• our estimates regarding expenses, future revenues and capital requirements;

• our adequacy of cash balances and needs for additional financing;

• our ability to identify and penetrate markets for our PowerBuoy systems and our wave energy technology;
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• our ability to implement our commercialization strategy as planned, or at all;

• our ability to improve the power output, survivability and reliability of our PowerBuoy systems;

• changes in current legislation or regulations that affect the demand for renewable energy;

• our ability to compete effectively in the renewable energy market;

• our limited operating history and history of operating losses;

• our sales and marketing capabilities and strategy in the United States and internationally; and

• our intellectual property portfolio.

- S-2 -
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For more information regarding these risks and uncertainties as well as certain additional risks that we face, investors
should review the risks described in this prospectus supplement and the accompanying prospectus and those
incorporated by reference into this prospectus supplement and the accompanying prospectus, including those risks
contained in our most recent Annual Report on Form 10-K and our subsequent Quarterly Reports on Form 10-Q, as
updated by our subsequent filings under the Securities Exchange Act of 1934. We caution you not to place undue
reliance on these forward-looking statements, which are current only as of the date on which we filed this prospectus
supplement.

- S-3 -
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PROSPECTUS SUPPLEMENT SUMMARY

This summary contains basic information about us, our common stock and this offering. It highlights selected
information contained in or incorporated by reference in this prospectus supplement and the accompanying
prospectus. Because this is a summary, it does not contain all of the information that you should consider before
investing in the common stock. Before making an investment decision, you should read carefully this entire
prospectus supplement, including the section entitled “Risk Factors,” the accompanying prospectus, our financial
statements and the accompanying notes to the financial statements and the other documents incorporated by reference
into this prospectus supplement and the accompanying prospectus.

Ocean Power Technologies, Inc.

We develop and are seeking to commercialize proprietary systems that generate electricity by harnessing the
renewable energy of ocean waves. Our PowerBuoy® systems use proprietary technologies to convert the mechanical
energy created by the rising and falling of ocean waves into electricity. We currently offer and continue to develop
two PowerBuoy product lines, which consist of our utility PowerBuoy system and our autonomous PowerBuoy
system. We also offer operations and maintenance services for our PowerBuoy systems. In addition, we market our
undersea substation pod product and undersea power connection infrastructure services to other companies in the
marine energy sector. Since fiscal 2002, the US Navy and other government agencies have accounted for a significant
portion of our revenues. These revenues were largely for the support of our product development efforts. Our goal,
over time, is to generate revenues from utilities and other non-government commercial customers and to have such
revenues represent a substantial portion of our total revenues. In addition, our goal is that an increased portion of our
revenues be from the sale of products and maintenance services, as compared to revenue to support our product
development efforts.

Our principal executive offices are located at 1590 Reed Road, Pennington, New Jersey 08534, and our telephone
number is (609) 730-0400. We maintain a website at www.oceanpowertechnologies.com where general information
about us is available. We are not incorporating the contents of the website into this prospectus supplement or the
accompanying prospectus. The Company was incorporated in New Jersey in 1984 and reincorporated in Delaware in
2007.

Summary of the Offering

Summary details of the offering of our common stock under this prospectus supplement and the accompanying
prospectus are set forth below.

Issuer Ocean Power Technologies, Inc.

 Common stock offered by us pursuant
to this prospectus supplement

Up to $10,000,000 of common stock

 Common stock to be Outstanding
Immediately After this Offering

Up to 6,535,947 shares, assuming sales at a price of $1.53 per
share, which was the closing price on The NASDAQ Capital
Market on June 6, 2013.  Actual shares issued will vary
depending on the sales prices under this offering.

 Manner of Offering
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Best efforts “at-the-market” offering that may be made from time to
time through our agent, Ascendiant Capital Markets LLC. See
“Plan of Distribution” on page S-11 of this prospectus supplement.

   Use of Proceeds We intend to use the net proceeds of this offering primarily for
working capital, capital expenditures, and general business
purposes, including additional development, testing and
demonstrations of our PowerBuoy systems. Accordingly, we will
retain broad discretion over how the net proceeds are used.  See
“Use of Proceeds” on page S-7 of this prospectus supplement.

 U.S. Federal Tax Consequences For a discussion of certain U.S. federal income tax consequences
of holding and disposing of shares of our common stock, see
“Certain U.S. Federal Income Tax Considerations Applicable to
Non-U.S. Holders.”

 The Nasdaq Capital Market Symbol for
the common stock

OPTT

 Risk Factors This investment involves a high degree of risk. See “Risk Factors”
on page S-6 of this prospectus supplement.

- S-4 -
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Except as otherwise indicated, the information contained in this prospectus supplement assumes the sale of all of the
shares offered hereby.

The number of shares of common stock to be outstanding after this offering is based on 10,369,444 shares outstanding
as of the date of this prospectus supplement and excludes options outstanding as of that date representing the right to
purchase a total of 1,249,201 shares of common stock at a weighted average exercise price of approximately $7.46 per
share.  See, “Risk Factors” on page S-6 of this prospectus supplement and “Risk Factors – Risk Related to our Common
Stock” in our most recent Annual Report on Form 10-K, as supplemented by subsequent quarterly reports on Form
10-Q.  

- S-5 -
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RISK FACTORS

Investing in our common stock involves risk. You should carefully consider the risk factors disclosed below as well as
those contained in our most recent Annual Report on Form 10-K and our subsequent Quarterly Reports on Form 10-Q,
which are incorporated by reference herein, as updated by our subsequent filings under the Securities Exchange Act of
1934, and the other information contained in this prospectus supplement and the accompanying prospectus, before
acquiring any of our common stock. These risks could have a material adverse effect on our business, results of
operations or financial condition and cause the value of our common stock to decline. You could lose all or part of
your investment.

This prospectus supplement and the accompanying prospectus also contain or incorporate by reference
forward-looking statements that involve risks and uncertainties. Our actual results could differ materially from those
anticipated in the forward-looking statements as a result of certain factors, including the risks faced by us described or
incorporated by reference in this prospectus supplement and accompanying prospectus. See “Cautionary Statement
Regarding Forward-Looking Information.”

Risks Related to this Offering

Our stockholders may experience substantial dilution in the value of their investment if we issue additional shares of
our capital stock.

Our certificate of incorporation allows us to issue up to 105,000,000 shares of our common stock and to issue and
designate the rights of, without stockholder approval, up to 5,000,000 shares of preferred stock. In the future, in order
to raise additional capital we may offer additional shares of our common stock or other securities convertible into or
exchangeable for our common stock at prices that may not be the same as the price per share paid by other investors,
and dilution to our stockholders could result.  We may sell shares or other securities in any other offering at a price per
share that is less than the price per share paid by investors, and investors purchasing shares or other securities in the
future could have rights superior to existing stockholders.  The price per share at which we sell additional shares of
our common stock, or securities convertible or exchangeable into common stock, in future transactions may be higher
or lower than the price per share paid by other investors.

You may experience immediate dilution in the book value per share of the common stock you purchase.

Because the price per share of our common stock being offered may be substantially higher than the net tangible book
value per share of our common stock, you may suffer substantial dilution in the net tangible book value of the
common stock you purchase in this offering.  If you purchase shares of common stock in this offering at a price higher
than $2.03, which is the net tangible book value of our common stock as of January 31, 2013, you may suffer
immediate and potentially substantial dilution in the net tangible book value of the common stock.  

The actual number of shares we will issue under the Sales Agreement, at any one time or in total, is uncertain.

Subject to certain limitations in the Sales Agreement and compliance with applicable law, we have the discretion to
deliver a sales notice to Ascendiant at any time throughout the term of the Sales Agreement. The number of shares
that are sold by Ascendiant after delivering a sales notice will fluctuate based on the market price of the common
stock during the sales period and limits we set with Ascendiant. Because the price per share of each share sold will
fluctuate based on the market price of our common stock during the sales period, it is not possible at this stage to
predict the number of shares that will ultimately be issued.
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We may issue debt and equity securities or securities convertible into equity securities, any of which may be senior to
our common stock as to distributions and in liquidation, which could negatively affect the value of our common stock.

In the future, we may attempt to increase our capital resources by entering into debt or debt-like financing that is
unsecured or secured by some or all of our assets, or by issuing additional debt or equity securities, which could
include issuances of secured or unsecured commercial paper, medium-term notes, senior notes, subordinated notes,
guarantees, preferred stock, hybrid securities, or securities convertible into or exchangeable for equity securities.  In
the event of our liquidation, our lenders and holders of our debt and preferred securities would receive distributions of
our available assets before distributions to the holders of our common stock.  Because our decision to incur debt and
issue securities in future offerings may be influenced by market conditions and other factors beyond our control, we
cannot predict or estimate the amount, timing or nature of our future offerings or debt financings.  Further, market
conditions could require us to accept less favorable terms for the issuance of our securities in the future.

Our management has significant flexibility in using the net proceeds of this offering.

We intend as of the date hereof to use the net proceeds from the sale of the common stock that is offered from time to
time by this prospectus for any combination of working capital, capital expenditures, and general business purposes,
including additional development, testing and demonstrations of our PowerBuoy systems. Notwithstanding our
intention as of the date hereof, our management will have significant flexibility in using our available cash, including
the proceeds of this offering. The actual amounts and timing of expenditures will vary significantly depending on a
number of factors, including the amount and timing of cash used in our operations and our research and development
efforts. Such net proceeds may be used for corporate purposes that do not favorably affect our operating results. In
addition, until we use the net proceeds, they may be placed in investments that do not produce income or that lose
value. Management’s failure to use these funds effectively would have an adverse effect on our business and the value
of our common stock, and could make it more difficult and costly to raise funds in the future.

- S-6 -
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We may become the target of securities litigation, which is costly and time-consuming to defend.

In the past, companies that experience significant volatility in the market price of their publicly-traded securities have
become subject to class action securities litigation.  If the market value of our securities experiences adverse
fluctuations and we become involved in this type of litigation, regardless of the outcome, we could incur substantial
legal costs and our management’s attention could be diverted from the operation of our business, causing our business
to suffer.

If securities or industry analysts fail to cover us, or do not publish research or publish unfavorable or inaccurate
research about our business, our stock price and trading volume could decline.

The trading market for our common stock is influenced by the research and reports that industry or securities analysts
may publish about us, our business or our industry from time to time. If one or more of these analysts cease coverage
of our company or fail to publish reports on us regularly, we could lose visibility in the financial markets, which in
turn could cause the price or trading volume of our common stock to decline. Moreover, if one or more of the analysts
who cover our company downgrade our common stock or release a negative report, or if our operating results do not
meet analyst expectations, the price of our common stock could decline.

USE OF PROCEEDS

We estimate that the net proceeds from the sale of the securities offered pursuant to this prospectus supplement and
accompanying prospectus will be approximately $8,850,000 after deducting sales agent fees and the estimated
offering expenses payable by us and assuming that we sell all of the common stock offered hereunder over a
three-year period.

We intend to use the net proceeds of any sale of securities under this prospectus supplement for any combination of
working capital, capital expenditures, and general business purposes, including additional development, testing and
demonstrations of our PowerBuoy systems. Until we use the net proceeds in the manner described above, we may
temporarily use them to make short-term investments.

We may also use a portion of the net proceeds to acquire or invest in complementary businesses, products and
technologies. Although we have no specific agreements, commitments or understandings with respect to any such
opportunities other than those publicly disclosed, we evaluate acquisition opportunities and engage in related
discussions with other companies from time to time and may use a portion of the proceeds from this offering in
connection with one or more such acquisitions.

The amounts and timing of these expenditures will depend on a number of factors, such as the timing, scope, progress
and results of our research and development efforts, the timing and progress of any partnering efforts, and the
regulatory and competitive environment. As of the date of this prospectus supplement, we cannot specify with
certainty all of the particular uses of the proceeds from this offering. Accordingly, we will retain broad discretion over
the use of such proceeds.

- S-7 -
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DESCRIPTION OF SECURITIES WE ARE OFFERING

In this offering, we are offering a maximum of $10,000,000 in aggregate value of shares of our common stock, sold at
market prices from time to time.

Authorized and Outstanding Capital Stock

The following description of our common stock and provisions of our certificate of incorporation and bylaws are
summaries and are qualified by reference to our certificate of incorporation and bylaws, which have been incorporated
by reference as exhibits to the registration statement of which this prospectus supplement forms a part.

Our authorized capital stock consists of 105,000,000 shares of common stock, par value $0.001 per share, and
5,000,000 shares of preferred stock, par value $0.001 per share, all of which are undesignated.

As of April 30, 2013, there were 10,369,444 shares of common stock issued and outstanding, and no shares of
preferred stock were issued or outstanding.

Description of Common Stock

Voting. Holders of common stock are entitled to one vote for each share held on all matters submitted to a vote of
stockholders and do not have cumulative voting rights. Accordingly, holders of a majority of the shares of common
stock entitled to vote in any election of directors may elect all of the directors standing for election.

Dividends. Holders of common stock are entitled to receive proportionately any dividends as may be declared by our
board of directors, subject to any preferential dividend rights of outstanding preferred stock.

Liquidation and Distribution. Upon our liquidation, dissolution or winding up, the holders of common stock are
entitled to receive proportionately our net assets available after the payment of all debts and other liabilities and
subject to the prior rights of any outstanding preferred stock. Holders of common stock have no preemptive,
subscription, redemption or conversion rights. Our outstanding shares of common stock are, and the shares offered by
us in this offering will be, when issued and paid for, fully paid and nonassessable. The rights, preferences and
privileges of holders of common stock are subject to, and may be adversely affected by, the rights of the holders of
shares of any series of preferred stock that we may designate and issue in the future.

Anti−Takeover Effects of Delaware Law; Our Certificate of Incorporation and Our Bylaws

Delaware law, our certificate of incorporation and our bylaws contain provisions that could have the effect of
delaying, deferring or discouraging another party from acquiring control of us. These provisions, which are
summarized below, are intended to discourage coercive takeover practices and inadequate takeover bids. These
provisions are also designed to encourage persons seeking to acquire control of us to first negotiate with our board of
directors.

Removal of Directors

Our certificate of incorporation and our bylaws provide that directors may be removed only for cause and only by the
affirmative vote of the holders of 75% of our shares of capital stock present in person or by proxy and entitled to vote.
Under our certificate of incorporation and bylaws, any vacancy on our board of directors, including a vacancy
resulting from an enlargement of our board of directors, may be filled only by vote of a majority of our directors then
in office.
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The limitations on the ability of our stockholders to remove directors and fill vacancies could make it more difficult
for a third party to acquire, or discourage a third party from seeking to acquire, control of us.

Stockholder Action by Written Consent; Special Meetings

Our certificate of incorporation provides that any action required or permitted to be taken by our stockholders must be
effected at a duly called annual or special meeting of such holders and may not be effected by any consent in writing
by such holders. Our certificate of incorporation and our bylaws also provide that, except as otherwise required by
law, special meetings of our stockholders can only be called by our chairman of the board, our chief executive officer,
our president or our board of directors.

Advance Notice Requirements for Stockholder Proposals

Our bylaws establish an advance notice procedure for stockholder proposals to be brought before an annual meeting of
stockholders, including proposed nominations of persons for election to the board of directors. Stockholders at an
annual meeting may only consider proposals or nominations specified in the notice of meeting or brought before the
meeting by or at the direction of the board of directors or by a stockholder of record on the record date for the
meeting, who is entitled to vote at the meeting and who has delivered to our secretary a timely written notice in proper
form of the stockholder’s intention to bring such business before the meeting. These provisions could have the effect of
delaying until the next stockholder meeting stockholder actions that are favored by the holders of a majority of our
outstanding voting securities.

- S-8 -
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Delaware Business Combination Statute

We are subject to Section 203 of the Delaware General Corporation Law. Subject to certain exceptions, Section 203
prevents a publicly held Delaware corporation from engaging in a “business combination” with any “interested
stockholder” for three years following the date that the person became an interested stockholder, unless the interested
stockholder attained such status with the approval of our board of directors or unless the business combination is
approved in a prescribed manner. A “business combination” includes, among other things, a merger or consolidation
involving us and the “interested stockholder” and the sale of more than 10% of our assets. In general, an “interested
stockholder” is any entity or person beneficially owning 15% or more of our outstanding voting stock and any entity or
person affiliated with or controlling or controlled by such entity or person.

Amendment of Certificate of Incorporation and Bylaws

The Delaware General Corporation Law provides generally that the affirmative vote of a majority of the shares
entitled to vote on any matter is required to amend a corporation’s certificate of incorporation or bylaws, unless a
corporation’s certificate of incorporation or bylaws, as the case may be, requires a greater percentage. Our bylaws may
be amended or repealed by a majority vote of our board of directors or the affirmative vote of the holders of at least
75% of the voting power of our capital stock issued and outstanding and entitled to vote on the matter.

Limitation of Liability and Indemnification of Officers and Directors

Our certificate of incorporation limits the personal liability of directors for breach of fiduciary duty to the maximum
extent permitted by the Delaware General Corporation Law. Our certificate of incorporation provides that no director
will have personal liability to us or to our stockholders for monetary damages for breach of fiduciary duty or other
duty as a director. However, these provisions do not eliminate or limit the liability of any of our directors:

• for any breach of their duty of loyalty to us or our stockholders;

• for acts or omissions not in good faith or that involve intentional misconduct or a knowing violation of law;

• for voting or assenting to unlawful payments of dividends or other distributions; or

• for any transaction from which the director derived an improper personal benefit.

Any amendment to or repeal of these provisions will not eliminate or reduce the effect of these provisions in respect
of any act or failure to act, or any cause of action, suit or claim that would accrue or arise prior to any amendment or
repeal or adoption of an inconsistent provision. If the Delaware General Corporation Law is amended to provide for
further limitations on the personal liability of directors of corporations, then the personal liability of our directors will
be further limited to the greatest extent permitted by the Delaware General Corporation Law.

In addition, our certificate of incorporation provides that we must indemnify our directors and officers and we must
advance expenses, including attorneys’ fees, to our directors and officers in connection with legal proceedings, subject
to limited exceptions.
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